Bail Mat(erg 335172024 Lr, TARPUN SAHRAWAT

\U LV e Cne (* "J!f'(/

STATIS Vg INDIR < ASJ-0a15pecial Judge (HUPS,

o Nl Vx(. I\/’I)/\’l)’l)l,Nl)l,R SIHATI outh-East District. Sake! Coune
0. 190/2022 New Daf

PS- (Sun Light Colony)
u/s 20/61/85 of NDPS Act

30.01.2025

File talen up today on an application under Section 483 of
Bhartiya Nagrik Suraksha Sanhita, 2023, filed on behalf of
the applicant/accused Mahender Shah for grant of regular
bail.
Present:  Sh. S. K. Kain, I.d. Addl. PP for the State.
Sh. Aditya Aggarwal and Ms. Manvi Gupta, I.d.
Counscl for the applicant/accused.

1O/SI Satnarayan is present.

1. Vide this order, I shall adjudicate upon the regular
bail application filed on behalf of the  applicant/accused
Mahender Shah. Arguments were heard at length, the gist
whercofis discussed hercunder.

2. L.d. Counscl for the applicant/accused submitted that
the applicant/accused has been languishing in JC since
15.03.2022 and that he has been falscly implicated in the present
malticr as he has nothing to do with the alleged offences. 1.d.
Counsel further submitted that there i$ a non compliance of

Scction 52 A of NDPS Act in the matter. Id, Counscl further
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%, ’@Submmcd that during arrest and scarch of applicant/accused, no
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o thotography and videography was donc at the place of incident.
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ik would take a Jong time (o get concluded since out of the total 14

witnesses, only 3 witnesses have been cross-examined. 1.d.
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Counsel also submitted that the applicant/accused is more than of

65 years of age and also suffering with various old age ailment

like paralysis and goitre and his condition is getting worse 10

worsen. Ld. Counsel thus, submitted that accuscd ought to be

granted bail as he is ready to abide by all the terms and

conditions imposed upon him while granting the bail. In support

of his submissions, learned counsel placed reliance on the

following judgments:
i). Sanjay vs. The State NCT of Delhi Bail Application

No. 3710/2023 decided on 22.01.2025 by the Hon’ble High

Court of Delhi.
ii). Rohan Malik vs. State Govt. of NC

Application No. 4303/2024 decided on 13.01.202

T of Delhi Bail
5 by the

Hon’ble High Court of Delhi.
iii). Seema vs. State of NCT of Delhi Bail Application

No. 3391/2024 decided on 17.01.2025 by the Hon’ble High

Court of Delhi.
iv). Sheela vs. State Govt. of NCT of Delhi Bail

Application No. 4072/2024 decided on 20.01.2025 by the

Hon’ble High Court of Delhi.
3. Per contra Ld. Addl. PP along with IO/SI

Satnarayan vehemently opposed the bail application citing the
gravity of the offences as one of the main grounds. Ld. Addl. PP~
further submitted that in the present matter, commercial quantity :

of the contraband has been recovered from the posscssidn of the

applicant/accused. Ld. Addl. PP further submitted that other
A X\ prosecution witnesses arc yct to be examined. L.d. Addl. PP
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ited that there is possibility that accuscd may
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/ commit similar crime. if enlareed on bail. Ld. Addl. PP thus,

/‘ <ubmired that accused ought not to be granted bail.
4. 1 heard the arguments addressed by the opposite
parties and also perused the entire material available on record.
. It is settled law that the Court, while considering the
application for grant of bail, has to keep certain factors in mind,
such as. whether there is a prima facie casc or rcasonablc gr ound
10 believe that the accused has commitied the offence;
circumstances which are peculiar to the accused; likelihood of
the offence being repeated: the naturc and gravity of the
accusation: severity of the punishment, the danger of the accused
zhsconding or fleeing if released on bail; reasonable
apprehension of the witnesses being threatencd; ctc. However, at
the same time. period of incarceration is also a relevant factor
that is 1o be considered.
6. Briefly stated the facts as reported by the 10 that on
15.03.2022. SI Gaurav Chaudhary was present at Anti-Narcotic
Squad, District South-East, New Delhi, wherein, one secret

informer came and informed about a secret information that one

person namely Mahender Shah, who is the resident of Bihar is

involved in the illegal work of supplying cannabis (ganja) n

_.-.

ahlo supply Cannabis. SI Gaurav Chaudhary shared the said

z , e\
4| fmformatlon with Inspr. Rakesh Sharma [/C Anti-Narcotics

Squad and ACP/Operation Sh. Manoj Kumar Sinha. SI Gaurav
Jéha/dharv lodged a DD entry as per law u/s 42 NDPS Act. SI
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Gy Chnndhary Todped the ponme
qon of ACP/OPS, S

DD NS di 15032022, A per the diree
ted noriding, te
i the same. where, on the

Gauray Chaudhnry conntin nm comprising 1C

Suthlv and €t Pankaj and departed fo

Instanee of the seerel Informer, one person who was later

ldontified ng Mahender Shah #/0 Babu T.al Shah and  was

apprehended by the raiding (eam, while he was drapping onc

plastic coloured bag, and poing, toward Ashram Delhi. The above

said person was found in POsSEssion of onc while coloured

plastic bap. Accordinply, ACP/OPS/SID Sh. Manoj Sinna was

informed and he reached on the spot. Scarch of the apprehended

person and white coloured bag recovered from his possession

was conducted in the presence of ACP/OPS/SED and 27.990 kg

ol Ganja was recovered from the said plastic bag. Samc was

scized and scaled with the scal of GC and taken into police

POSSEssion vide seizure memo. Accordingly, the present casc was

registered and further investigation was marked to ASI Surender

Singh and investigation was taken up.
d o far as the contention that the applicant/accused

cannot be enlarged on bail unless the conditions laid down in

Section 37 of NDPS Act are met. In this regard, it would be
apposite 10 reproduce the relevant extracts/portion of Union of

India vs. Shiv Shanker

[Ton'ble Apex Court, wherein, it was observed as under:

“rf, The courl while considering the
application for bail with reference 10 Scetion
17 of the Act is nol called upon 10 record a
finding of not puilty, 1t 1 for the limited
purpose cssentially confined 0 the question of
releasing the accused on bail that the court 18

¢

Kesariz (2007) 7 sCC 798 of the .
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called upon to scc if therc arc rcasonable
grgunds for believing that the accused is not
ng}lty and rccords its satisfaction about the
cxistence of such grounds. But the court has
not to consider the matter as if it is
pronouncing a judgment of acquittal and
recording a finding of not guilty.

12. Additionally, the court has to record
a finding that whilc on bail the accused is not
likely to commit any offence and there should
also exist some materials to come to such a
conclusion.”

8. Also, in case of Mohd. Muslim V. State (NCT of
Declhi) :2023 SCC OnLine SC 352, the Hon'ble Apex Court has
reiterated the law in regard to Scction 37 of the NDPS Act as
under:

“20. A plain and literal interpretation of the
conditions under Section 37 (i.c., that Court
should be satisfied that the accuscd 1s not .
guilty and would not commit any offence)
would effectively cxclude grant of bail
altogether, resulting in punitive detention and
unsanctioned preventive detention as well.
Therefore, the only manner in which such
special conditions as enacted under Scction
37 can be considered within constitutional
parametcrs is where the court is rcasonably
satisficd on a prima facic look at thc material
on record (whenever the bail application is
made) that the accused is not guilty. Any
other interpretation, would result in complete
denial of the bail to a person accuscd of
offences such as thosc enacted under Scction

37 of the NDPS Act.”

e O Jurther, it would be relevant {o appositc the rclevant
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gxiract of Sanjay (supra), wherein the 1lon’ble Iligh Court
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/ independent witness may not vitiate the trial,
o however, it is open for the prosceution 10 explain
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the said absence. With regard_tt_o ‘Z}r]e}lll;?eiﬁl erUf?{l;;
aused to the petition ein,

lf}aacsicf:fx;e;mcof the view that, while considering tlhc
bail épplication, benefit must be cxtended tobt ;g
petitioner as in the chargesheet, only. a ba

averment is made that 4-5 passers-by were a§kcd
to join but they refused citing their JUStlﬂ(?d
compulsions. The said refusal must be rc.corc-icd in
writing and signed by such person wh.lc.h Is not
done in the present case. In addition, thp
chargesheet is also devoid of any averment that if
any notice under section 100 (8) of CrPC was
given to the passers-by and also no efforts were
made to note down the details of such passers-by.

34. To grant bail in NDPS Act, the accused person
has to cross the hurdle of twin conditions
mentioned in section 37 of NDPS Act. Time and

again, the Hon'ble Supreme Court In catena of

trial which flows from Article 2] of Constitution

likely to be concluded in near future, Also, in Dheeraj Kumar

Shukla v. State of V.P,, 2023 SCC OnLine SC 918, the Hon'ble
Supreme Court dispensed the rigors of section 37 of NDPS Act
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ordin'fxril.y be attracted. However, in the absence
of .c.rlmmal antccedents and the fact that the
petitioner is in custody for the last two and a half
yca1'§, Wce arc satisficd that the conditions of
Sc_cllon 37 of the Act can be dispensed with at
this stage, morc so when the trial is yet to

commence  though the charges have been
framed."

11. “onsidering the af i '
Considering the aforementioned circumstances and

taking into the fact that accused is in custody for almost 3 yecars,
and that out of tota] 14 witnesses, only 3 witnesses have been
cross-cxamined and the trial is likely to take a long time, I deem
it fit to grant bail to accused Mahender Shah, on his furnishing
personal bond with surety bond of Rs. 30,000/~ with two sureties
in the like amount each, subject to following conditions:

1) The applicant/accused shall not leave the country
without the prior permission of the court;

ii). The applicant shall provide his permanent address to
the court. The applicant shall intimate the court by way of an
affidavit and to the IO regarding any change in the residential
address;

iii) The applicant shall appear before the court as and when
the matter is taken up for hearing;

iv) The applicant shall also furnish his mobile numbers and
mobile numbers of his surety to the 10 concerned, which shall be
kept in a working condition at all times and shall not be switched

wetel e off or changed without prior intimation to the 10 concerned.
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v) The applicant shall not communicatc with or comc 1n

S 2ontact with any of the prosccution witnesscs or tamper with the
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12. Needless to say, the above-mentioncd observations
ght forth at

facts as alleged, and brou
and would also have

and

are predicated solely on the
ings on merits,

no bearing on the merits of the case. With thesc conditions,

this juncture, and arc not find

lication stands disposed of.

y Singh Vs. State (Govt of

N.C.T of Delhi) Writ Petition Criminal 974/2022, cOpY of this

observations, the regular bail app
13. In compliance of Sanja
order be sent to concerned Jail Superintendent to convey the

order to inmate.

Copy of this order be given dasti.
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